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Ref:  8EPR-EP



Susan Bachini Nall

Chief, Colorado West Regulatory Branch

U.S. Army Corps of Engineers

400 Rood Avenue, Room 224

Grand Junction, CO  81501





Re: Climax Mine – McNulty Gulch, SPK-2013-00045



Dear Ms. Nall:



We are responding to your request to review the preliminary significant nexus analysis for a jurisdictional determination under the Clean Water Act of waters in McNulty Gulch near Leadville, Colorado and the application of the waste treatment exclusion to these waters. We have concluded the significant nexus analysis is consistent with EPA policy.



We looked at two questions regarding the waste treatment exclusion: 1) Is the jurisdiction of waters of the U.S. upstream of a waste treatment system severed by the waste treatment system; and 2) Does the waste treatment system at the Climax Mine covered by Colorado’s NPDES permit include wetlands of McNulty Gulch? EPA and the Corps addressed the jurisdiction of waters upstream of waste treatment systems in a joint memorandum signed October 25, 2007, which states, “EPA and the Corps agree that the agencies’ designation of a portion of waters of the U.S. as part of a waste treatment system does not itself alter CWA jurisdiction over any waters remaining upstream of such a treatment facility. This includes waters that are not actively conveying wastewater or seepage to the facility for treatment.”



Most of the wetlands in McNulty Gulch that contribute flow into the mine’s waste treatment system do not appear to function as part of this treatment system. More importantly, the information presented in current or past NPDES permits for this site does not identify natural wetlands and stream resources as part of a treatment system; if waters are not specifically identified in the NDPES permit, then they would generally not be considered to be a part of that permit. Regarding interceptor and control ditches, Mr. Ray Lazuk noted in his October 20, 2014 letter to EPA and the Corps, that the EPA recognizes the need to manage runoff at mine sites with “the use of diversion ditching, and grading to prevent, as much as possible, excess water from entering the working area" is an appropriate and effective water management practice. While Tthe interceptors and control ditches are management practices that ease the burden of water management, they are not part of the waste system defined by the NPDES permit. 



Therefore, the EPA concludes – what? that only theose wetlands abutting (adjacent to?) ditches and streams acting as active primary conduits for transporting contaminated water to the waste treatment facility are plant are excluded from Clean Water Act jurisdiction at this time and under these conditions. Wetlands adjacent and abutting the conduit waters do not perform or function as treatment elements and maintain their status as waters of the U.S.  The wetlands maintain more than a speculative or insubstantial effect on the physical, chemical, and biological integrity of Tenmile Creek. The direct and indirect impacts on the hydrology, chemical characteristics and the biology of Ten Mile Creek has been clearly documented by the AJD narrative provide by the Grand Junction office. 



If you have questions or wish to discuss this further please contact me at 303‑312‑6236 or hamilton.karen@epa.gov. 





Sincerely, 







Karen Hamilton, Chief

Aquatic Resource Protection & Accountability Unit

Ecosystems Protection Program



Cc:
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